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Registration: 

Participants were asked to self-identify as a member of one of the following interest groups for the purpose of generating a sectoral analysis of the implications of the implementation of MKURABITA:

1. Pastoralists

2. Others

3. Small farmers

4. Local Government officials

5. Micro finance

6. Small and Medium Enterprise

Introduction and Workshop objectives:

Following a brief introduction to MKURABITA participants were informed of the workshop objectives, which were:

To provide information and a frame of reference to enable a wide range of people to engage with the MKURABITA design process and:

· To examine potential gains and risks for different groups of people

· To promote a focus on equity (ie increasing livelihoods opportunities and security for all) 

The specific tasks of the workshop were as follows:

1. to inform representatives of a wide range of civic and private sector organizations about MKURABITA; what are the main issues it addresses, what are the main options for reform  and how MKURABITA may operate;

2. To inform participants about the main questions asked by the HLCLEP, which are strongly related to MKURABITA issues;

3. To generate discussion about MKURABITA and capture views and evidence provided by participants about key priorities for change and key potential risks;

4. If possible, to generate with participants a guideline for stimulating discussion and feedback in the communities and associations with which they are involved.

Introducing the themes of HLCLEP questions:

Participants were introduced to the following four main themes of the HLCLEP questions as a method of focusing their thinking on the implications of MKURABITA implementation:

1. Access to Justice and the Rule of Law

2. Property Rights

3. Labour Rights

4. Entrepreneurship

The themes were illustrated further by detailing some of the sub themes present in the actual HLCLEP questions and by giving examples of simpler versions of some of the questions as follows:

Access to Justice and the Role of Law

Sub themes – Access, recognition of customs and traditions, participation, equality in conflict resolution, standards of public administration, corruption.

· What legal and institutional reforms are necessary to give you access to and confidence in the rule of law?

· How can your customary rights and traditions be considered in reforming legal and institutional systems?

· How can your rights be protected in the resolution of conflicts?

· What is the best way for you to have a voice to communicate their priorities, needs and concerns when reforms are being designed?

· How can better public administration help to ensure transparency, accountability and trust?

Property Rights

Sub themes – Customary property rights, Communal/collective property rights, converging the formal and informal systems, rights of men, women and the marginalised.

· How should your customary property rights system be considered in a reform process which brings the formal and informal systems closer together?

· How should collective and communal rights to property be recognised by reforms to the formal legal property rights system?

· How should we ensure that the rights of men and women are equal in the area of inheritance of property?

· How should marginalised groups be protected in reforms to property rights?

Labour rights

Sub themes – ‘Decent work’, labour laws and the protection of the poor v. economic growth, pros and cons of informal work.

· How can a decent work agenda be advanced, both within the formal and informal economies? How can the costs of working informally be reduced?

· What sort of labour laws could protect the rights of all workers without impeding economic progress?

Entrepreneurship

Sub themes – Moving from informal to formal economy, problems of starting businesses, credit, and bureaucracy.

· How can the skills and talents of those working in the informal economy be channelled into job creation in the formal economy?

· How can it be made easier to set up businesses in order that more people can be involved in the formal economic system?

· What are the barriers faced by people working in the informal economy? E.g. credit, bureaucracy? How can credit be made easier to access? 

Group Work 1–

Each group was facilitated to select the two main themes that bear most relevance to them. Each group selected a chair and a rapporteur/recorder. Groups discussed their own experiences in the light of the themes chosen with particular reference to the subthemes. Recorder/rapporteurs kept notes of the main points raised during these discussions. Finally, each group used the results of these discussions to generate a SWOT analysis of how their livelihoods are affected by current conditions as they stand at present in their chosen theme area. Rather than a standard SWOT, it was decided to describe the SWOT categories as follows:

	STRENGTHS
	Positive aspects of the current situation in the theme areas

	WEAKNESSES
	Negative aspects of the current situation in the theme areas

	OPPORTUNITIES
	Changes the group would like to see in the theme areas that could improve their livelihoods. 

	THREATS
	Changes the group would not like to see in the theme areas that could disimprove their livelihoods. 


Group Work 2 -

In their same groups participants discussed MKURABITA in terms of what it may mean for their group. Each group compiled a list of the 1) opportunities and 2) risks associated with the implementation of the reform for people in their group. 
Group Work Feedback 

 (A) Access to Justice and the Rule of Law

The HLCLEP questions relating to access to justice and the rule of law were broken down into simpler questions and a list of sub themes in order to facilitate a broad discussion of the issues among participants. The sub themes were:

Access, recognition of customs and traditions, participation, equality in conflict resolution, standards of public administration and corruption.

Three groups chose this theme for their first group work session: small farmers, local government officials and the miscellaneous ‘other’ group, consisting of a range of CSO actors. The issues raised in their SWOT analyses are presented in annex 1.

Summary:

On the issue of access to the justice system and the rule there was general agreement among the groups that the public awareness campaigns will be necessary to increase public understanding of the law and their rights. There is a need to make legal text accessible to the general public by publishing and disseminating in understandable Kiswahili. A suggestion was also made to establish a system of legal advocacy for poorer communities, a kind of free or cheap legal aid, in order to improve access for those with fewer resources.

Confidence in the legal system could be improved by addressing the issue of conflicts between different pieces of legislation. These conflicts are seen as detrimental to the interests of poorer people.

On the issue of customary rights and traditions, all groups saw a need to address discriminatory practices in this area. However, there was also unanimity on the need to retain appropriate aspects of customary law and to improve others when framing reform. 

Small farmer group feedback:

The focus of the responses of the small farmer group was on the difficulties that exist for their group to understand and access the formal legal system. The need for participation in the framing of reforms to the system was also mentioned.

Postponements and unnecessary delays to court cases were seen as a specific weakness in the current legal system. These delays are costly to under resourced people.

The group proposed a number of opportunities to improve accessibility to the legal system through initiatives such as public awareness campaigns on laws and rights, publication of laws in Kiswahili, provision of Government advocates at local level (i.e. free/cheap legal aid) and the establishment of feedback channels to Government on legal issues via NGO/CSOs. They also saw a need for improved training of village/land Council members.

On reform of the legal system the group saw a need to remove discriminatory customary laws while retaining and improving other aspects of the customary code. It could be inferred that the costs and inaccessibility of the formal system should be avoided by retaining aspects of customary practices.

The need for a reformed system which is accessible and understandable to small farmers was emphasized by this group’s inclusion of potential land disputes and land appropriation as perceived risks in the implementation of MKURABITA

Local Government group feedback:

The local government group also saw a need for public education programmes on laws and rights, especially among the poor. The existing local and national legal systems are seen as under resourced. Again, the need to remove discriminatory customary laws while retaining other aspects of the customary system was mentioned.  

With regard to the opportunities and risks inherent in the implementation of MKURABITA the group saw problems such as the expense of the programme, length of time to implementation, conflicts with other policies and lack of preparedness for this type of change among the public.

‘Other’ Group Feedback:

This group saw the existence of parallel legal systems as appropriate. However, there is need for a level of harmonization to remove conflicts in these systems. Also, discriminatory practices (esp. patriarchy) and laws should be addressed.

The issue of accessibility was addressed by suggesting public education and publication of laws in simple Kiswahili.

The group suggested that reform implementation may be constrained by patriarchal interests and by others benefiting under customary law.

On the opportunities of MKURABITA implementation this group saw possibilities for reductions in land disputes and an improved common understanding of the law. Risks included difficulties in implementation, sustainability and lack of grass roots understanding and support.

(B) Property Rights

The HLCLEP questions relating to property rights were broken down into simpler questions and a list of sub themes in order to facilitate a broad discussion of the issues among participants. The sub themes were:

Customary property rights, Communal/collective property rights, converging the formal and informal systems, rights of men, women and the marginalised.

Five groups chose this theme for their first group work session: pastoralists, small farmers, local government officials and Small and Medium Enterprisess. The issues raised in their SWOT analyses are presented in annex 1.

Summary:

Overall, there was recognition that formalisation of property regimes could bring some benefits, particularly in mitigating against some of the weaknesses of customary property regimes – such as discrimination against women. However, the groups recognised that customary property regimes had some substantial strengths, and that the formalisation process needed to be carefully applied so as to not destroy these attributes. Many people understand customary law and practice, and while not without its weaknesses, it is often well attuned to the needs of people, and it is regularly applied. Customary property regimes have been adapted to local circumstances and conditions (social, economic and ecological) and this quality must be safeguarded in any formalisation process, where and when formalisation is judged to be expeditious.

Pastoralist feedback:

Participants felt that the customary communal property rights system had critically important strengths that needed to be recognised and safe-guarded in any formalisation process which brought customary and formal rights closer together. Participants identified key attributes of customary systems needed to be retained in the convergence process – such as mobility and the ability to graze livestock flexibly and with mobility depending on range conditions, and the necessity of communal tenure for sustainable range management and livelihoods. Participants identified the fact that a lack of recognition of customary and formal land ownership as currently leading to conflict between different land users, and that this issue could be addressed by the formalisation process. It was felt that formalisation could better safeguard the property rights of women, often poorly protected in customary regimes. Participants thought that formalisation could lead to more sustainable range management and more effective avoidance of environmental degradation. It was thought that formalisation should not interfere unnecessarily with customary property rights and practices (i.e. formalisation should not disrupt current customary systems and instead should be supportive). Finally participants identified a challenge that could not be easily addressed by the formalisation process – access to social services such as health and education. 

Small farmers feedback:

Small farmer participants felt that while all property needed to be equally considered in the formalisation process, participants also felt that formalisation should take account of collective and communal rights. The formalisation process could help to address inequalities in customary laws and property regimes between the rights of women and men, for example by legally protecting the inheritance rights of women. Special attention needed to be given to ensuring the interests of marginalised groups were sufficiently represented during the formalisation process. It was felt that customary property regimes had significant strengths such as the significance of family/clan ownership of land in maintaining overall social and ecological benefits and equity.

Local Government officials feedback:

Local government officials felt that many people were unaware of their formal property rights. Nevertheless they felt that all property should be considered for formalisation and that this would help to legally protect the inheritance rights of marginalised groups. It was felt that anti-corruption and human rights institutions should be strengthened to counter a culture of corruption which is proving difficult to overcome. Stronger anti-corruption and human-rights institutions would also be invaluable in reducing political interference in the application of the law and its associated reforms.

Small and Medium Enterprise

Small and Medium Enterprise participants felt that the advantages and disadvantages of customary property systems needed to be better understood. It was felt that changes in property regimes needed to emerge through debate and consensus but that certain customary rights did indeed need to be formalised, such as equal legal property rights for men and women. During the convergence process and thereafter.

(C) Labour Rights

The HLCLEP questions relating to access to labour rights were broken down into simpler questions and a list of sub themes in order to facilitate a broad discussion of the issues among participants. The sub themes were:

‘Decent work’, labour laws and the protection of the poor v. economic growth, pros and cons of informal work.

Only one group, Microfinance, chose to look at this theme.

Summary

The group saw opportunities in the introduction of formalized employment contracts, the negotiation of voluntary labour agreements and the enforcement of employer and employee rights. The enforcement of international labour standards was also seen as a desirable change. However, these refer to the introduction of a decent work agenda in the formal economy alone and do not make any suggestions about how the costs of working informally could be reduced. This could be taken to imply that the informal sector is incompatible with the introduction of the above measures.

Threats mentioned were poor understanding of labour laws among workers and the retention of obsolete law (unspecified).
(D) Entrepreneurship

The sub-theme divisions for the HLCEP questions on entrepreneurship were moving from informal to formal economy; problems of starting business; credit and bureaucracy.

Groups No 2 (Mixed group of various CSOs); No. 5 (micro-finance); and No. 6 (SMEs) worked on this theme and the findings are summarized below. SWOT analyses of issues relating to this theme are presented in annex section.

Summary 

All the three groups generally agreed that Tanzania enjoys a substantial number of talented prospective entrepreneurs. In addition to the talents, it was reported that there are several other opportunities such as readily available markets and potential motivation (possibility for expanded employment, and possibility for wider and unlimited access to micro-finance facilities) for people to engage with formal economic activities. 

The participants however, felt that to tap all these potentials, the capacity of such potential entrepreneurs has to be strengthened; i.e. training programmes should be put in place. Furthermore, serious measures have to be taken to eradicate several threats and weaknesses that hinder people from engaging with this sector. The weaknesses highlighted include: deep rooted bureaucracy, corruption, discouraging work environment, limited capital and access to financial aid and poor enforcement of the laws or non-existence of appropriate laws.

Group No 2 (Mixed group of various CSOs)

This group saw that formalisation, if correctly implemented would lead to national economic growth and promote expansion of employment. They reported that such weaknesses (which need to be averted) as lack of training for potential entrepreneurs, unavailable stable and secure places for business (the Wamachinga saga), lack of capital and limited access to micro-finance are chief factors which hinder peoples’ participation in formal economic enterprises.  They saw that amongst the threats to formalisation was the likely opposition from big business (which benefit from their informality). They also suggested reformation of labour and other relevant laws through participatory methodology. 

Group No. 5 (micro-finance)

The Micro-finance group felt that if entrepreneurship is to flourish there is a need to reduce extreme levels of bureaucracy and corruption experienced in the establishment and running of business. Difficult credit conditionalities, limited capital and limited entrepreneurial education should be dealt with accordingly. The group saw that there were currently many insufficiencies in the laws, limited knowledge of them weakness in enforcement. 

The group saw that formalisation was a good thing as it has potential for national economic growth along with its subsequent poverty reduction. They remarked that with formalisation, the problem of limited micro-finance will be greatly minimized as people and their property will be credibly recognized by financial institutions.

The group observed that in order for the poor to engage with the formal economy their property need to be formalized, there should be increased access to micro-finance, bureaucracy and other complicated regulations must be abolished.

Group No. 6 (SMEs)

Members in this group were of the opinion that the failure of many talented and skilled Tanzanians to engage in economic activities in formal sector was due to absence of appropriate laws and a conducive business environment for potential entrepreneurs. They highlighted complicated policies, confusing series of taxes, and bureaucracy as leading factors that hamper people from engaging in formal economic sector.   
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Access To Justice And The Role Of Law

	Description
	S, W, O or T
	Groups mentioning

	The existence of various types laws (customary, constitutional) is a good thing, 
	S
	No.2

	However, some harmonisation is necessary as many of these laws conflict
	W
	No.2

	Court cases are often postponed/unnecessarily delayed, causing expense to poor people. 
	W
	No.3

	Patriarchy
	W
	No.2

	In general, understanding of laws is not very detailed
	W
	No.2

	Laws are written in inaccessible language
	W
	No.2

	Land laws nos. 4 and 5 should be written in Kiswahili and simple language to aid understanding
	O
	No.3, No.2

	Reform process should involve the removal of outdated laws. 
	O
	No.2

	Village/Land Council members should be trained before beginning work
	O
	No.3, 

	Discriminatory customary laws should be removed and only good customary law should remain and others could be improved
	O
	No.3, No.2, No.4

	Public awareness campaigns are needed to improve knowledge on laws and rights, especially among the poor.
	O
	No.3, No.2, No.4

	Government advocates are required to help communities gain access to the legal system in an equal way.
	O
	No.3

	NGOs should ensure that citizens are able to provide feedback to Government on laws and reforms
	O
	No.3

	Civil servant accountability should be improved
	O
	No.2

	More resources should be allocated to local and national legal structures
	O
	No.4

	Extralegal sector should be mainstreamed in development planning
	O
	No.4

	Reforms may be constrained by patriarchal interests and others benefiting under customary laws
	T
	No.2


Property Rights

	Description
	S, W, O or T
	Groups mentioning

	Freedom of grazing possible at present


	S
	No.1

	Existence of land free of ownership is positive for pastoralist lifestyle


	S
	No.1

	Land ownership by a family/clan group is possible
	S
	No.3

	Tanzanians can live anywhere as long as they do not break the law
	S
	No.3

	Many people are unaware of their property rights
	W
	No.4

	Environmental degradation is a problem caused by overgrazing due to pressure on grazing land
	W
	No.1

	Lack of legal certainty on land ownership causes conflict
	W
	No.1

	Customary rights often do not respect the rights of women
	W
	No.1

	Pastoralist lifestyle reduces access to services such as education
	W
	No.1

	Corruption often results in the denial of rights of vulnerable groups
	W
	No.4

	All property and resources should be considered for formalisation
	O
	No.4

	Reforms should ensure that customary property rights become gender balanced
	O
	No.3

	Collective resources should be identified and formalised
	O
	No.4

	Reforms should take account of collective and communal rights by considering them when making plans for particular areas.
	O
	No.3

	Special attention must be given to ensuring that marginalised groups are familiar with, and able to engage with reforms.
	O
	No.3

	Rights of inheritance of marginalised groups should be legally protected
	O
	No.4

	Anti-corruption and human rights institutions should be strengthened
	O
	No.4

	Political interference affects application of laws and reforms
	
	

	To better understand the advantages and disadvantages of customary and formal property systems
	O
	No. 6

	To formalise certain customary property rights as required
	O
	No. 6

	Equal property rights for men and women in the law
	O
	No. 6

	Changes in property regimes should emerge through debate and consensus
	O
	No. 6

	Difficult to change corruption culture
	T
	No.4

	Limitation of mobility in open rangelands
	T
	No. 1

	Interference in customary property rights and practices
	T
	No. 1


Labour Rights

	Description
	S, W, O or T
	Groups mentioning

	Increase in labour productivity
	S
	No. 5

	Improved communications
	S
	No. 5

	Poor salaries/labour conditions
	W
	No. 5

	Apprehension of job losses
	W
	No. 5

	The use of proper and legally binding employment contracts
	O
	No. 5

	Enforcement of employers’ and employees’ rights
	O
	No. 5

	The use of voluntary and negotiated labour agreements
	O
	No. 5

	Constitutional rights
	O
	No. 5

	International labour standards
	O
	No. 5

	Obsolete labour laws
	T
	No. 5

	Poorly understood labour laws
	T
	No. 5

	Poverty
	T
	No. 5

	Employers maximising their profits
	T
	No. 5

	Employment of poorly qualified and underpaid people
	T
	No. 5


Entrepreneurship

	Description
	S, W, O or T
	Groups mentioning

	Employment being created
	S
	No. 2

	Economic growth
	S
	No.2

	Increase in national income
	S
	No. 5

	Reduction in Poverty
	S
	No. 5

	Insufficiencies in the law
	S
	No. 5

	Poor law enforcement
	S
	No. 5

	Corruption
	S
	No. 5

	Skilled and talented people 
	S
	No. 6

	Readily available markets
	S
	No. 6

	There is a lack of training for potential entrepreneurs
	W
	No.2

	It is difficult for entrepreneurs, especially new ones, to get a stable and secure place of business
	W
	No.2

	Most entrepreneurs don’t pay for a business licence
	W
	No.2

	Capital/credit is unavailable
	W
	No.2

	Many people avoid paying tax
	W
	No.2

	Lack of education on savings and credit 
	W
	No.5

	The absence of appropriate laws are problematic for entrepreneurs
	W
	No. 6

	Government institutions(TRA, Halmashauri) collecting taxes should be educated and made accountable to the public
	O
	No.2

	Labour laws could be reformed using consultation and participation
	O
	No.2

	Entrepreneurship education is required
	O
	No.2

	More recognition should be given to the role of informal entrepreneurs
	O
	No.5

	More physical space should be provided for new entrepreneurs and their businesses
	O
	No.5

	Bureaucracy should be reduced (licences etc)
	O
	No.5

	Increased access to micro-finance
	O
	No. 5

	Conflict and opposition from big businesses to reforms
	T
	No.2

	‘Economic saboteurs’ 
	T
	No.2

	Bureaucracy
	T
	No. 5

	Limited business skills/education
	T
	No. 5

	Difficult conditionalities
	T
	No. 5

	Limited capital
	T
	No. 5

	Competitive markets
	T
	No. 6
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Opportunities and Risks associated with the implementation of MKURABITA

Pastoralists

	Opportunities
	Risks

	
	

	Political will
	Win-Lose Situation

	Availability of land
	Limited accessibility

	Institutional framework
	Corruption

	Community awareness
	Inability to take advantage

	Competition
	


‘Others’

	Opportunities
	Risks

	
	

	National identity
	Losing property if loans unserviced

	Ability to access loans from financial institutions
	Difficult to implement MKURABITA

	Economic growth
	Evaluation may not take place

	Increased employment
	Lacks grass root understanding and support

	Reduce land disputes
	Not sustainable

	Laws will be understandable and widely known
	


Small farmers

	Opportunities
	Risks

	
	

	Poverty reduction
	Land disputes

	Easier access to credit
	Land could be appropriated

	Resources identified and recognised
	Taxes may increase

	Marginalized groups can access credit
	

	Reduction in bureaucracy in financial institutions
	


Local Government officials

	Opportunities
	Risks

	
	

	Community
	Language used should be accessible

	Advisors 
	Possibility of losing land after credit default

	Policies
	Too long to implementation

	Resources
	Conflict with other policies

	Peace
	Too expensive

	
	People not prepared for MKURABITA


Microfinance

	Opportunities
	Risks

	
	

	Possibility to own land securely
	Losing land

	Access to credit
	Few may monopolise land

	
	Vulnerable made more vulnerable


Small and Medium Enterprises

	Opportunities
	Risks

	
	

	Economic growth
	Increased inequality

	Possible of credit access
	May strengthen patriarchy

	Improved business environment
	Globalising force

	Improved business standards and competition
	


Annex 3 - Questions From Participants

1. We are informed that there is a pilot programme done in Handeni. How long will it take? What are the constraints experienced by the pilot programme of Handeni?

The aim of Handeni project is to get experience on implementing of land law no.5 of 1999. The experience will inform the reform process as a practical example of implementing MKURABITA. The aim is to measure village land for the purpose of providing title deeds to the community for their lands.

Before the pilot project Handeni had practiced the same project under DANIDA. As a result of this they had established: 

· GIS Unit.

· Participatory land plan unit.

· District registry.

After DANIDA had released the project to local government, the project remained stagnant, therefore the pilot project use the equipments that were left by DANIDA.

The pilot project is taking place in seven villages which are bounded by each other. The experience from Handeni is that, while formerly local boundaries followed clan boundaries, now these clans are divided by administrative boundaries into villages.

The first work done was to allocate the boundaries, but the people were very sensitive because they thought that these boundaries would restrict people from other villages in their use of the resources of neighbouring villages. After marking the boundaries a land use plan was prepared, which defines areas for livestock, farming and reserved areas, which are water sources or forest. To reduce conflicts between farmers and pastoralists, pastureland was reserved according to the number of animals in the village.

One challenge to district government in providing title deed is the of survey fees which are not affordable by the local community. In Handeni this solved by creating a Ward task force which is educated on the use of GPS. Where people can take coordinate points for entry in the GIS title deeds can be easily prepared.

2a What are the success stories of the area of origin of MKURABITA ideas i.e Peru

Formalization in Peru has had a high level of success. People and financial institutions have been sensitized. A national information system has been established.

There are regional and national registries which they coordinate their information and treat citizens equally. The Peruvian Government gave petty traders, like Wamachinga in Tanzania, title deeds for their land properties. These title deeds were used to get loans in financial institutions in order to boost their businesses. The project was also introduced in El-Salvador, Mexico, and Egypt although it has not been implemented.

2b)Why does MKURABITA not reach the community level as yet?

Currently, MKURABITA has only an administrative unit which is temporarily under president’s office. The aim of forming this authority is to make MKURABITA known and integrated in all Governments departments involved in implementation.

We are still piloting the programme and preparing the countrywide implementation plan. This is being done under a  presidentially appointed committee.

3. What are the other properties that can be used as collateral?

These people who don’t have land but have other properties, they have to make sure they possess land because land is the mother factor of production and other activities are done on land. Therefore they have to formalize their land.

4a)Who is this Institute of Liberty and Democracy (I.L.D)?

4b)Can you mention whether capital formalization is still tested or already succeeded.

Other comments from participants.

Land registry in Tanzania is not a new issue because it has been done in other districts as follows:

· Kiteto , Babati, Simanjiro and Singida done by DANIDA under land Management Project.

· Urambo ( Kaliua) division and Kigoma ( Nguruka division) donated by DANIDA under sustainable and intergrated management of Malagarasi for the purpose of making the land known by RAMSA.

· Kondoa which was sponsored by Holland.

· Ngorongoro sponsored by Roman Catholic Church by Arusha Diocise Development Office(ADDO). The aim is to provide knowledge on the good use of land between Wasonjo and Wamasai.
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